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Disability Discrimination - Shizas v Commissioner of Police [2017] FCA 61

• The decision maker at the employer claimed that he did not hire the employee because of 

the physical symptoms or manifestations of the prospective employee’s disability, not the 

underlying disability itself. Katzman J held that the meaning of the word ‘disability’ includes 

both the underlying condition and its physical or mental manifestations or symptoms. 

• Katzman J indicated that a court will determine the inherent requirements of a position by 

reviewing, as a matter of fact, the nature of the role that the employee is required to 

perform. It will not do so by interpreting the contract or the position description. 

• An employer is justified in concluding that an employee cannot perform the inherent 

requirements of a role if he or she cannot carry out those requirements in a manner which 

ensures that the employee and those whom he or she comes into contact with during the 

course of employment are reasonably safe. 



Workplace investigations



Procedural Fairness in Workplace Investigations - Remmert v Broken Hill Operations Pty Ltd [2016] FWC 
6036

• Mr Remmert had engaged in misconduct which gave Broken Hill Operations a valid reason to terminate his 
employment. 

• It had provided Mr Remmert an opportunity to respond to a report about his conduct. However, the report did not 
include all of the adverse information that Broken Hill Operations actually ended up taking into account when 
dismissing him. 

• The Fair Work Commission held that Mr Remmert was unfair, even though Broken Hill had a proper reason to 
dismiss him. Mr Remmert got compensation totalling $28,471. 

Six Steps to Dismiss an Employee for Misconduct

• Engage an external person, or a human resources professional in a separate department to the employee, to 
conduct a workplace investigation into the misconduct.  

• Ask an employment lawyer to provide advice on whether the facts revealed by the investigation justify the 
dismissal of the employee. 

• Write a letter called a ‘notice to show cause’ to the employee outlining all of the facts which the lawyer has told 
you justify dismissal. 

• Ask the employee to respond to the facts raised in the ‘notice to show cause’ and to raise any other factors that 
he or she wishes you to take into account. 

• Consider the employee’s responses to the notice to show cause and decide whether you still think his or her 
dismissal is justified. 

• Write a letter to the employee informing him or her of your decision. 



Evidence in Workplace Investigations - Bartlett v Australia & New Zealand Banking Group Ltd [2016] 

NSWCA 30

• Mr Bartlett was an executive employee. 

• His employment contract provided that employees may be terminated if they failed to comply with a provision of 

their contract. 

• Macfarlan JA held that this clause required there to have been an actual or objective breach of the employment 

contract by the employee. 

• It was not sufficient for the employer simply to be of the opinion that such a breach occurred. 

• An employer will only be able to prove that the employee actually breached the employment contract or 

engaged in serious misconduct if it carries out a thorough workplace investigation.

• The investigator and decision-maker should apply the same standards that at court would apply in determining 

whether a breach of the contract actually occurred, including by:

• making their findings on the balance of probabilities;

• applying the Briginshaw doctrine by not relying on inexact or unclear evidence; and

• acting reasonably and honestly. 



Managing rogue employees



Summary Termination Clauses in Executive Employment Contracts - Coope v LCM Litigation Fund Pty Ltd 

[2016] NSWCA 37

• Mr Coope was a high income executive employed as the Managing Director of LCM Litigation Fund Pty Ltd. 

• His employment contract contained a clause which said that LCM could summarily terminate his contract if he 

was ‘guilty of any serious misconduct’. 

• LCM terminated his contract pursuant to this clause after finding that he had failed to disclose the fact that he 

would stand to receive a personal benefit from a transaction that he was negotiating with on behalf of LCM. 

• Payne JA explained that ‘serious misconduct’ included any conduct on the part of the employee that is 

‘repugnant to’ the employment relationship or which ‘destroys the mutual trust and confidence between 

employee and employer’. 

• His Honour noted that a breach of a fiduciary duty or a contractual duty to give full and frank disclosure to the 

employer has previously been found to constitute ‘serious misconduct’. 



Suspending Problem Employees and Summary Dismissal at Common Law - Mimmo v 

Fernando [2016] VSC 510

• Cameron J said the following things about summary dismissal at common law:

• An employer is entitled to dismiss an employee without notice for a serious breach of his or her employment 
contract through misconduct, disobedience, incompetence or negligence

• An employer is also entitled to dismiss an employee without notice if he or she commits a serious breach of his or 
her fiduciary duties that destroys the relationship of trust and confidence between employee and employer. 

• An employer may lose its right to summarily dismiss the employee if it allows the employee to continue working 
despite knowing that the employee had engaged in the relevant misconduct. 

• Employers have no right to suspend an employee without pay for misconduct even if that misconduct would 

justify summary dismissal. 

• Unless there is a clause in the relevant contract allowing the employer to suspend the employee without pay, 

any employee who is suspended must be paid. 

• It is rare for an employment contract to prevent suspension with pay. 



Personal liability for managers



Accessorial Liability for Directors and Managers - Fair Work Ombudsman v Grouped 

Property Services Pty Ltd [2016] FCA 1034

• One of a string of recent cases in which the FWO sought orders against a director and 

manager of an employer that contravened the Fair Work Act 2009 (Cth). 

• These orders were sought on the basis that the director and the shareholder were ‘involved’ in 

an unlawful adverse action because they were ‘knowingly concerned in’ it.  

• Katzmann J held that this required the FWO to prove that the director and manager 

intentionally participated in the adverse action with knowledge of each of its factual elements. 

• It was not necessary to prove that the director and the shareholder knew that those factual 

elements amounted to a contravention or were unlawful. 

• It was sufficient to prove that the director and the shareholder had knowledge that the conduct 

which constituted the adverse action was going on. 



Vulnerable workers



New Investigatory Powers for the Fair Work Ombudsman - Fair Work Amendment (Protecting 

Vulnerable Workers) Bill 2017 (Cth)

• A new Bill giving the Fair Work Ombudsman more powers to protect vulnerable workers is before Parliament. 

• The Bill gives the Fair Work Ombudsman the power to compel the production of documents and to require 

people to attend and give evidence concerning suspected contraventions of the FW Act. 

• This magnifies the need for small businesses to ensure proper keeping of records. 

• In our experience, it is important to be polite and patient when dealing with the Fair Work Ombudsman. You 

should aim to develop a good working relationship with your case officer. You should not treat The case officer 

as you would an opposing party in litigation. 



Confidential information clauses



Drafting Effective Confidential information Clauses - Europa International Pty Ltd 
v Child [2016] NSWSC 923

• Broadly drafted boilerplate confidentiality clauses are unlikely to be enforceable by 
injunction to their fullest extent.

• Employers should identify what commercially valuable information that they wish to 
protect by way of a confidentiality clause, and take steps to ensure that the 
information has the necessary ‘quality of confidentiality’ by guarding its secrecy, 
restricting its circulation amongst employees, and informing all employees who have 
access to it that it is confidential. 

• Know-how is not confidential information. A former employee or contractor cannot be 
prevented from using it by way of a confidentiality clause, even if that ‘know-how’ is 
based on confidential information. Employers should use restraints of trade instead. 

• Confidential information is not property. 

• Employers must specify the particular information that they wish to protect if they 
apply for an injunction.



Annual salary and set off clauses



Drafting Effective Annual Salary Clauses for Award Covered Employees - Stewart 

v Next Residential Pty Ltd [2016] WAIRC 756

• Ms Stewart’s contract said that she was to be paid an annual salary that was 

inclusive of ‘any award provisions/entitlements’ which she had under ‘an Award’. 

• The relevant Award allowed for some, but not all, entitlements to be included in or set 

off against an annual salary.

• Ms Stewart’s employer was required to compensate her for the entitlements which 

could not be set off under the Award. 

• Annual salary clauses should

• Identify the clause in the applicable Modern Award which allows for the payment of an 
annual salary.

• List all of the entitlements which that clause of the Modern Award allows to be included 
in the annual salary payment. 

• State that these entitlements are included within the employee’s annual salary payment. 



Recruitment



Misleading and Deceptive Conduct in Pre-employment Negotiations - Rakic v Johns Lyng Insurance 

Building Solutions (Victoria) Pty Ltd (Trustee) [2016] FCA 430

• The principal of the respondent made certain statements and representations about its future plans and 

profitability. 

• Such representations about future events or circumstance will be deemed to be misleading or deceptive unless 

the person who made the representation had reasonable grounds for making it. 

• Ms Rakic was entitled to compensation for the loss caused by her reliance on the representations. 
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